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7KH FRQFXUULQJ RSLQLRQ FLWHV 2KLR 5HYLVHG &RGH VHFWLRQ �������

�KROGLQJ WKDW WKH VKHULII ³PD\ RUGHU LQWR VWRUDJH DQ\ PRWRU YHKLFOH � � �
WKDW KDV EHHQ OHIW � � � ZLWKLQ WKH ULJKW�RI�ZD\ RI DQ\ URDG RU KLJKZD\� IRU
IRUW\�HLJKW KRXUV RU ORQJHU � � � H[FHSW WKDW ZKHQ VXFK D PRWRU YHKLFOH
FRQVWLWXWHV DQ REVWUXFWLRQ WR WUDIILF LW PD\ EH RUGHUHG LQWR VWRUDJH
LPPHGLDWHO\´� WR VXSSRUW LWV DUJXPHQW WKDW WKH GHFLVLRQ WR UHPRYH D
QXLVDQFH LV GLVFUHWLRQDU\� :KHQ UHDG LQ FRQMXQFWLRQZLWK VHFWLRQ �������
DQG 2KLR FDVH ODZ� WKRXJK� LW LV HYLGHQW WKDW WKH VWDWXWH PHUHO\ GHILQHV WKH
ILUVW WLPH DW ZKLFK WKH VKHULII LV DXWKRUL]HG WR UHPRYH DPRWRU YHKLFOH� DQG

LW VKRXOG QRW EH UHDG WR PHDQ WKDW WKH GHFLVLRQ ZKHWKHU WR UHPRYH WKH

QXLVDQFH LV GLVFUHWLRQDU\�

�
7KH 2KLR 6XSUHPH &RXUW¶V GLFWXP LQ )UDQNV FRQFHUQLQJ WKH

GLVFUHWLRQDU\ QDWXUH RI WKH GHVLJQ DQG SRVWLQJ RI VLJQV SUHVHQWV D VLWXDWLRQ

GLIIHUHQW IURP WKH FDVH KHUH� LW LV LPSRVVLEOH WR GHFLGH ZKHWKHU DQG ZKHUH

WR SRVW VLJQV DQG ZKDW WKHLU FRQWHQW VKRXOG EH ZLWKRXW H[HUFLVLQJ

��))����#�%)����%�#%�#�%�:�����1���:�+�,)���3:���:��+���%
�&())(����$��'��#��(�(+���),3�(?()(����%�����&#��:����$
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GLVFUHWLRQ� EXW LI D PXQLFLSDOLW\ KDV D GXW\ WR UHPRYH D QXLVDQFH� WKHQ LW

PD\ GR VR ZLWKRXW H[HUFLVLQJ GLVFUHWLRQ� 6HH )UDQNV Y� /RSH]� ���
1�(��G ���� ��� �2KLR ������

�
2YHUKDQJLQJ EUDQFKHV DQG IROLDJH ZKLFK REVFXUH WUDIILF
VLJQV� PDOIXQFWLRQLQJ WUDIILF VLJQDOV� VLJQV ZKLFK KDYH ORVW
WKHLU FDSDFLW\ WR UHIOHFW� RU HYHQ SK\VLFDO LPSHGLPHQWV VXFK
DV SRWKROHV� DUH HDVLO\ GLVFRYHUDEOH� DQG WKH HOLPLQDWLRQ RI
VXFK KD]DUGV LQYROYHV QR GLVFUHWLRQ� SROLF\�PDNLQJ RU
HQJLQHHULQJ MXGJPHQW� 7KH SROLWLFDO VXEGLYLVLRQ KDV WKH
UHVSRQVLELOLW\ WR DEDWH WKHP DQG LW ZLOO QRW EH LPPXQH IURP
OLDELOLW\ IRU LWV IDLOXUH WR GR VR�

)UDQNV� ��� 1�(��G DW ����

�,()��+��%��'�%��'���+%���(����$����,()��+����'��%�),���()���
�($$�%����
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7KH FRQFXUUHQFH DOVR QRWHV WKDW UHPRYDO RI D QXLVDQFH LV QRW RQH RI

WKH H[FHSWLRQV WR VHFWLRQ ��������$����� EXW VHFWLRQ ��������$���� RQO\
DSSOLHV LI WKLV LV D GLVFUHWLRQDU\ DFW� 7KLV FLUFXODU UHDVRQLQJ EHJV WKH UHDO
TXHVWLRQ� LV WKLV D GLVFUHWLRQDU\ DFW"

�
7KH 2KLR &RXUW RI $SSHDOV HDUOLHU VWDWHG�

,Q RUDO DUJXPHQW EHIRUH WKLV FRXUW� WKH FLW\ DVVHUWHG WKDW
GLVFUHWLRQ ZRXOG EH LQYROYHG LQ DOPRVW DQ\ DFWLRQV RI FLW\
HPSOR\HHV� LQFOXGLQJ D VLWXDWLRQ ZKHUH D FLW\ YHKLFOH� HQJDJHG
LQ D SURSULHWDU\ IXQFWLRQ� QHJOLJHQWO\ WXUQHG OHIW LQ IURQW RI
RQFRPLQJ WUDIILF� ,Q WKH FLW\
V YLHZ� VXFK DQ DFW��WXUQLQJ OHIW LQ
WKH H[HUFLVH RI D µMXGJPHQW FDOO¶��ZRXOG EH µGLVFUHWLRQDU\�¶
7KXV 5�&� ��������$���� ZRXOG DIIRUG WKH FLW\ D FRPSOHWH JUDQW
RI LPPXQLW\� XQOHVV WKH DFW ZDV SHUIRUPHG LQ D ZLOOIXO RU ZDQWRQ
PDQQHU� +RUVHIHDWKHUV� 8QIRUWXQDWHO\� WRR PDQ\ FRXUWV KDYH
IDOOHQ YLFWLP WR WKLV VSHFLRXV DUJXPHQW�

0F9H\ Y� &LQFLQQDWL� ��� 1�(��G ����� ���� �2KLR &W� $SS� ������
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